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Special Report
Complying with Wage and Hour Regulations - Common 

Misconceptions and Compliance Issues
SESCO Management Consultants was 

founded in 1945 by Dr. J.W.R. Lawson, 
Sr. "Uncle" Joe founded SESCO following 
his career as a Wage-Hour Investigator 
for the Department of Labor. As the Fair 
Labor Standards Act was passed in 1938, 
SESCO was recorded as the first Wage 
and Hour consulting firm in America.

As SESCO is recognized nationally as 
one of the top Wage and Hour consulting 
firms, we are very proud of our long and 
very successful history. No client who has 
been audited by SESCO's certified consul-
tants or labor law attorneys has ever been 
fined for non-compliance.

Based upon our history, we are provid-
ing this special report to include frequent-
ly asked questions and misconceptions. As 
a footnote, SESCO is available through 
our Professional Service Agreement or 
through a per diem fee to conduct a thor-
ough Wage and Hour as well as HR and 
employment law audit. Contact SESCO to 
learn more about our Professional Service 
Agreement and services provided to 
clients in all industries across the country - 
sesco@sescomgt.com or 423-764-4127.

Salary Basis
To qualify for exemption from over-

time, Administrative, Executive and 

Professional employees have to be paid at 
least $684 per week on a guaranteed basis. 
Note that the Outside Sales Exemption 
requires no guaranteed salary, more less 
minimum wage. The Computer Exemp-
tion requires at least $684 per week on a 
salaried basis or paid on an hourly basis at 
a rate not less than $27.63 per hour.

Misconception 1: If an employee is 
paid on a guaranteed salary basis of at 
least $684, regardless of duties, they are 
exempt from overtime. This is incorrect 
as to be exempt from overtime under the 
white-collar exemptions as noted, the 
employee must meet the duties test as set 
forth under each exemption by the FLSA 
and meet the salaried basis requirements.

Misconception 2: Nonexempt em-
ployees cannot be paid on a salaried 
basis. Nonexempt employees are simply 
required to receive overtime for hours 
worked in excess of 40 hours per week 
(federal basis) based on their regular rate 
of pay. They also must meet at least fed-
eral or state minimum wage requirements. 
As such, a nonexempt employee can be 
paid on a salaried basis, salary plus com-
mission, commission only, hourly plus 
commission or other types of pay plans. 
As long as the employee receives on 
average for each hour worked minimum 
wage and receives time and one-half of 
their regular rate for hours in excess of 40 
hours per week, the pay plan is compliant.

In computing the regular rate for 
overtime purposes, the regular rate is 
determined by totaling all monies earned 
for the given workweek (hourly/salary 
wages, commissions and bonuses, spiffs 
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and other incentives). These total earnings 
are then divided by total hours worked. 
The additional half-time is calculated by 
multiplying the overtime hours times half-
time of this regular rate.

Misconception 3: Under the salaried 
basis rule, we cannot deduct from the 
salary for any reason. An exempt em-
ployee's salary can be reduced for specific 
reasons. These include:

 • Deducting pay for violations of 
safety rules

 • Suspending an exempt employee 
for disciplinary reasons

 • Reducing pay, even on a partial 
day's absence for intermittent fami-
ly and medical leave

 • When an exempt employee is out 
sick for the whole day and does not 
have any accrued or earned sick/
leave/PTO time

Please note that the only time we can 
deduct from the salary in partial day's 
work is for intermittent family and med-
ical leave. However, we can require the 
exempt salaried employee to utilize any 
earned, unused sick time/leave/PTO. Once 
exhausted, an exempt employee missing 
time in partial day increments must be 
paid for the full day.

If out of accrued/earned time, an em-
ployer can deduct in full-day increments 
for those reasons as noted above.

Misconception 4: We can make 
deductions from an exempt employee's 

See “WAGE AND HOUR REGULATIONS,” page 2
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salary while they are out for jury duty. 
An employer cannot make deductions 
from the pay of an exempt employee for 
absences caused by jury duty, attendance 
as a witness or a temporary military leave. 
However, an employer can offset fees 
received such as jury fees, witness fees or 
military pay for a particular week against 
the salary for that week.

Misconception 5: If an exempt em-
ployee is separated from the company, 
we must pay him/her for the full week 
of salary regardless of the number of 
days worked. An employer is not re-
quired to pay the full salary in the first or 
last week of employment if the employee 
does not work the full week. You are only 
required to pay the salary for the actual 
days worked.

Misconception 6: If we have exempt 
employees working more than 40 hours 
or performing extra duties and we pay 
them overtime or additional monies 
based on hours of work, they lose their 
exemption status. The only requirement 
for an exempt position's compensation is 
the guaranteed salary basis of $684 per 
week (less Outside Sales Exemption). An 
employer can provide additional monies 
based on hours worked, commissions 
based upon results, etc. without losing the 
exemption status.

Calculating Overtime
Misconception 1: If an employee is 

taking more breaks than we allot by 
policy, we can deduct those additional 
breaks from their pay. An employer 
cannot make deductions from an employ-
ee's pay who take short breaks or who 
take more breaks than what policy allows 
if the breaks are less than 20 minutes. If 
an employee takes any break during the 
day regardless of policy that is less than 
20 minutes, the employer is required to 
compensate the employee. Please note 
that the Fair Labor Standards Act does 
not require employers to provide break or 
meal periods.

Misconception 2: We must pay an 
employee based on their clocked hours 
even though they may clock in early 

or clock out late. An employer is not 
required to pay an employee should they 
arrive early, clock in and not perform any 
work until it is time. SESCO recommends 
to utilize the 7/8 rounding method as well 
as implement policy stating that employ-
ees who clock in early or late and do not 
perform any work will not be compensat-
ed. As labor costs are your largest control-
lable costs, it is critical that department 
heads/managers/HR professionals review 
all time records before processing payroll. 
Time records can be changed/altered to 
reflect actual time worked and SESCO 
recommends that both the manager/HR 
Director and employee sign off stating 
that true and accurate hours have been 
recorded.

Misconception 3: If a timecard states 
that the employee has been paid for 48 
hours, we must ensure that overtime 
is paid based on their regular rate for 
these eight (8) hours of overtime. An 
employer must only pay overtime for actu-
al hours worked in excess of 40 hours per 
week. For example, if an employee works 
40 hours in a given workweek and is paid 
an additional eight (8) hours for a vacation 
day, no overtime is required to be paid on 
the eight (8) hours of non-working time, 
re: vacation day.

Misconception 4: We have to pay 
overtime for break times if an employee 
is at work over 40 hours in a workweek. 
Break times will not be considered hours 
worked if they satisfy the following:

 • The break is more than 20 minutes 
if it is a rest break or more than 30 
minutes if it is a meal break.

 • The employee is completely 
relieved from duty; for example, a 
meal break is not spent answering 
phones, working at their desk, 
working at the computer, watching 
over a machine.

 • The employee is free to leave his or 
her work station.

Misconception 5: We do not have to 
pay an employee who works overtime, 
because it was not pre-approved. No, 
you must pay for all hours worked even if 

not pre-approved. The Wage-Hour Investi-
gator will deem that the business benefited 
from the employee's work and that you 
knew or should have known that they 
were performing work. However, SESCO 
suggests a very strong, direct policy in the 
employee handbook discussing overtime 
and not working overtime unless ap-
proved. Further, disciplinary action is the 
most efficient way to address these types 
of issues.

Misconception 6: We have an exempt 
employee who works less than 40 hours 
per week; however, because they are 
exempt, we must guarantee the salary 
basis of $684 per week. The only require-
ment for compensation, even if the exempt 
employee works less than 40 hours, is 
to pay at least minimum wage. You do 
not have to pay the position the $684 per 
week. However, if the position works 
more than 40 hours per week, to avoid 
non-compliance, you must guarantee 
them the $684 per week to avoid overtime 
payments.

Misconception 7: Some of our em-
ployees work 24-hour shifts. They may 
not work all 24 hours as we do give 
them time to sleep and eat. However, 
because we require them to be at our 
place of business, we must pay them for 
24 hours. Sleep time and meal periods 
will not be considered hours worked if 
they satisfy the following:

 • The employee is on duty 24 hours 
or more

 • The employee and the employer 
agree to exclude from work hours 
bona fide meal periods and a bona 
fide, regularly scheduled sleeping 
period of not more than eight (8) 
hours.

 • The employer provides adequate 
sleeping facilities and employees 
usually can enjoy uninterrupted 
sleep period.

 • Should a sleep period be interrupt-
ed and the employee is awakened 
and asked to perform work, that 
time is counted as work. If the em-

See “WAGE AND HOUR REGULATIONS,” page 3
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SESCO Client Feedback
"Jamie did a great job with her session and really 'opened some eyes'." ~ Steve Akridge, 
Executive Director - Virginia Automotive Association

"Bill, I am excited to bring our companies together. Your help in the past has helped me 
better understand HR. We look forward to our family working with y'all. Thanks." ~ 
M.L. Waters - Waters International Trucks

"During my 30+ years at the funeral home, you have been a source of wisdom and 
encouragement that is immeasurable." ~ Kim Farris-Luke - Farris Funeral Home
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ployee gets five (5) hours of sleep, 
the entire sleep period of eight (8) 
hours can go unpaid.

Misconception 8: We have multi-
ple locations and at times require our 
employees to travel to other sites during 
their work day. We require them to 
clock out when they leave and clock 
back in when they arrive at the new 
location. As such, we do not have to pay 
for this drive/non-working time. Travel 
to and from work or travel outside the 
normal work day is generally not consid-
ered compensable time. However, travel 
time must be counted as hours worked to 
include:

 • It is time spent traveling from one 
work site to another

 • It is driving even after hours to 
fulfill an employer's requirements 
or requests such as going by the 
bank on the way home

 • If the employee has gone home 
from work for the day but is called 
out again to travel, this would be 
compensatory.

Misconception 9: Sometimes we offer 
training to our employees. Since we are 
paying for the training and they are not 
doing any work, we do not have to pay 
our employees. Anytime an employer 
requires an employee to attend training 
during working hours, that time will be 
considered working time. Training is 
not considered hours worked if all of the 
following conditions are satisfied:

 • Meetings are held outside of hours 
worked

 • Employee attendance is completely 
voluntary

 • If an employee does not show they 
are not disciplined in any way

 • The training is not directly related 
to the employee's job

 • The employee does no work during 
the training time

 • The course or training is held after 
work hours and is not a require-

ment of the job even if the subject 
matter pertains to the job.

Misconception 10: We have to use 
a time clock or electronic timekeeping 
system to keep track of the hours of our 
nonexempt employees.

The DOL states that employers may 
use any timekeeping method that they 
choose. This would include allowing em-
ployees to record their hours of work by 
hand. Regardless of the method, SESCO 
always recommends that the employee 
and manager/HR Director sign off agree-
ing that true and accurate hours of work 
have been recorded.

Misconception 11: Our company 
supports our community in a number 
of different ways to include supporting 
charities. We recommend to our em-
ployees that they should volunteer. As it 
is not working time, we do not have to 
pay them.

Charitable work performed at the em-
ployer's request as part of the job or during 
working hours is considered work time. 
Charitable work/volunteering will not be 
considered hours worked if:

 • It is completely voluntary (even if 
the program is sponsored by the 
employer)

 • It is performed outside of sched-
uled working hours

If employees get the impression that 
their jobs would be in jeopardy in any way 
or that they would receive fewer perks 
for failing to contribute to charity work, 
a court could say that the hours were not 
voluntary but were coerced. In addition, 
employees cannot perform volunteer work 

for an organization that employs them if 
the work is similar to that for which they 
are paid.

Misconception 12: We pay our 
employees bonuses and incentives for 
things such as meeting production goals, 
good attendance, good safety goals, etc. 
We are not required to pay overtime on 
these additional earnings.

There are technically two (2) different 
types of bonuses which include discre-
tionary and non-discretionary. Discre-
tionary bonus payments are completely 
that, discretionary. These bonuses are not 
communicated to employees, employees 
are not working towards accomplishing 
goals to receive the bonus and these 
bonuses are not regular and recurring. 
Typically defined discretionary bonuses 
which would not be required in overtime 
calculations are such as Christmas bonus-
es. Non-discretionary bonuses are required 
to be included in overtime payments. 
Non-discretionary bonuses are bonuses 
that incentivize an employee's behavior or 
production. These monies must be includ-
ed in the regular rate for the purposes of 
overtime. Even if these non-discretionary 
bonuses are paid on a monthly, quarterly 
or even an annual basis. An employer is 
required to go back and roll these non-dis-
cretionary bonuses into each workweek 
and calculate overtime on these bonuses. 
If your organization pays these non-discre-
tionary bonuses to employees, you should 
contact SESCO to learn more about the 
calculation of overtime as well as request 
SESCO's staff recommendation which will 
provide an "easy" method to calculate the 
overtime due.
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2022 SESCO Webinar Series
(Part 2)

 • August 24: Employee Training and Development: The Impor-
tance and Ultimate Cost to the Organization

 • September 7 & September 21: Understanding Ourselves and 
Others: DiSC Personality Profile Assessment (Part 1 & Part 2)

 • October 5 & October 26: Performance Management (Part 1 
and Part 2)

Tuition:

Tuition includes a copy of the PowerPoint presentation and live 
recording emailed to registered individual.

$49.99 per person, per webinar for all topics but DiSC

$169.99 for DiSC Personality Profile Series (September) *Includes 
Assessment*

Schedule:

Every Other Wednesday, beginning April 2022 - October 2022

1:00-2:30 pm EST

Special Thanks to New SESCO 
Clients!

Waters International Trucks, Inc.
North Meridian, MS

Sims Funeral Home
Douglas, GA

Wellspring Foundation of Southwest Virginia
Abingdon, VA

Danville-Pittsylvania Community Services
Danville, VA

Al's Certified Auto Repair
Augusta, ME

Chuck's Auto Repair
Canton, GA


